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IN THE SUPREME COURT

OF ThlL STATE CF ARIZONA

FARMERS INVESTMENT COMPARNY, )
a corporation, )
)
Plaintiff, )
J
VS, )
| ] NO L 1439
PIMA MINING COMPANY, a }
corporation; ANDREW L. ) RESPONSE TO PIMA'S

3ETTWY,. as State Land ) ANSWER AND MPMORAKNDUM
Commissioner and THLE STATL )
LAND DEPARTMENT, a department )
of the State of Arizona, - )
' )
Defendants. )
)

The record does not =ustain Puroa's clalme of Knowicdge
on tf*;cqpm‘t‘“r:r-i“ rarmers Investment Companv's ecxecutives. If
}*‘arrnéré Irweﬁtnw‘nt Company should nave known that Pima was
unlawfully trespuassing Up{}i‘;- iPts property rights r *U R
employving counsci, certainiy Pima aiso must be hell to know-
Ledpge that (t was acting in plain di<rvegard for i water law
of the state.

sartmenrt heid:

il

Jarvis vs, State lLand e

"Silence does not operate as an estoppel where the means of
knowledge is cqually available to butn parties., (itveo -
Realty Co. v. Slaysman, 160 Md. 357, 153 A.278. 76 XTI R. 296:
Anno. 304, . ktﬁppu] by silence cannot be .uvoked by one

who knows the true cha racter of his own title. tertainly, peti-

tioners were under no duty to protect Tucson by advising it

4s to what 1ts legal r:hhr“ were. To make the . ilence of a

party operate as an estoppel, theye must have hoon g duty

%

to :;]'.mak Ray v. iirst sational Bank of Arizon 88 Ariz.
337, 356 PLII BUTTTTNERATNING PaSSIve ind STTer  does not
deprive u perhfm of his legal 'riy.zul. n addit n there
must be some act 1o induce or encourape another ¢ alter
his position, trant Countvy beposgt Iiim vV, Lres o 6 OLE

. - e Mg 7 = - 2l et A o S A L R S T PR -. . ‘ ._Ir ’ * )
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Additionally, this action is onlv concerned with.__‘St:;te_
Lease No. 900 exccuted 1n 19606 and State leases 907-01;7907-

02 executed in 1908, It is not a de nova preﬁeeding;fflt

| secks review of the granting and denial of s'tmm:tr}f'j.ud.gment.
motions on the record as made and considered by the trizi'}_ .c:mzrt.
Taking of evidence huas been concluded. .

'Tm;_ LIMUTATIONS DEFENSE

| This action concerns use of water under a state 1&3HE
executed in 1966 and of a state lcase ior tui]ingﬂspond
executed in 1908.

5 The remaining alfirmative defenses present maticers of law

which are without legal merit and in unv cvent Jdo not go to

the guestion of wihetner this Court should acceept jurisdiction,

he book 1 closed tnsotar g this phasce 0 the natte

before Judee Rovalstun vy invoelved., b ftas reiderce tudpment

TI CUNPING o WASTL Sk

:
Pimag states that tnis issue was not ratscd hetore Jgudpe

- 3 - _ L . _ - ] 1
Bovalston, 1t 1. true that Vuourpors Investment Company hau

ot ralsed the rssue.. Dut rrma Jdid.
Farmers Investment Sompainy alleoges o {ount Four that

the use of groupawater by Pima by pumping from the unders

ground and transvortiag it outside the critical Area was

-
5

anntawful . Pima aileved 1ts use was lawiul amd moven for

Y

sunmary judgment finding 1ts use to be fuawtiul,
In support ot thet Motion Pima Yited the Affidavio ol
GCOIEQ r»(}ﬁi-inliﬁfﬁi ’ lt"'} Vi !}TL?H hdL‘I]L {{ﬂd i:’:'."ﬁf.‘ Y 4 i ?'*!Eﬁf_i sor O {'

(3 )

Lt Pama County oncralionns, 0 e reproduced parasrapnhs
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as a tailings pond was first brought to his atiention by the
statements 1in the Affidavit of George Komadine filed :a suppui

of Pima's Motion for.Summary Judgment. Affiant investigated tiiis
use and obtained copies of State Lease 907-01 and 907-02 (Exi:bits
B and C) attached.tc the Petition for Speciuzl Action. Affiant

is informed and believes and accordingly statcs that while
executives of Farmers Inve:stment Company kuew of thé'generai
location and Qse of state land by some of the Mining ompany
defendants, no executive of Farmers Investment Company knew

‘that such use may have been an illegal use until so uudvised

by affiant. | if? x
: g F s i/ _. /, o
MARR WILMER

L]

Subscribed and sworn to bafore me this 7 day ofb Januur;:,

[IE A A

1974,

r’* y 1

Eotary PubTic

My Commission Lxplres:

My Compi.sion Expires Jan, &8, 1977
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Craig Swick hereby certify:
Name
That I am Reterence Librarian, Law & Research Library Division of the Arnizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439, Response to Pima’s Answer and Memorandum, January 21, 1974. Page 267-270.

The reproduction(s) to which this affidavit 1s attached 1s/are a true and correct copy of the document(s)

on file.

ignature

Subscribed and sworn to before me this ) Q./ )a ) 20 OS

Date

F 2 (
e Aaziag o e
Signature, Notary Public

Notary Public State of Arizona
Maricopa County

My commission expires DL)‘ / ) 5/) Q (‘)Oq

o
L e
L = 2

W Etta Louise Muir
| \& My Commission EXpires
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